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Abstract

This study aimed at investigating the possibility, for the contactor being affected due to
cheating or serious error by the debtor, to choose between the contractual liability and tort
liability. It focused on evaluating the Libyan legislator’s policy in this context in order to
identify the areas of weakness and shortage regarding rewarding the unexpected damages in
accordance with the contractual liability, and analyzing the main related legal principles and
Islamic rulings. The researcher used appropriate research methods: The analytical method to
analyze the legal texts, comparative method to compare both legal and Islamic texts as
mentioned in Islamic jurisprudence and critical method to criticize some scholar’s points of
view. The study revealed the confusion in rulings when accepting the free choosing between
contractual liability and tort liability as the ruling of each differs and it’s impossible to
consider both of them as one. It indicates that there is misunderstanding of the principles
while attaching free choosing to reverse of the responsibility. The study found the followings:
it is not possible to turn the contractual liability to tort liability or vice-versa in case the
contract was not followed properly either by intended or unintended error done by the debtor,
that’s because the existence of contractual liability prevents tort liability to happen, as the
legislator when he set the contractual liability he intended to make it completely separated
from tort liability. From it assumed that there is a legislating gap related to rewarding of
unexpected damage under the contractual liability and that is the reason why some scholars
suggested these kinds of solutions i.e. choosing or turning contractual liability and tort
liability to each other. Secondly, it’s necessary to call upon fulfilling this legislating gap. The
study suggested forming a new legislating text or editing the current one due to its
shortcoming that impacted the scholars who adopted the idea of turning the liability from
contractual to tort or vice-versa without searching other solutions for this issue.
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