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COKE on LITTLETON, f. 252 A; J.S. EWART, An Expo-
sition of the Principles of Estoppel by Representation,
Chicago, 1900, p. 5; G. S. BOWER, The Law Relating to
Estoppel by Representation, London, 1923, § 15, p. 10 ;
EVEREST and STRODE, The Law of Estoppel, 3rd ed.
London, 1923, p. 3 ; DARGENT, La doctrine de I'esuoppel,
thése Grenoble, 1943, p. 4-5; M. ABDEL-KHALEK OMAR,
La notion d’irrecevabilité en droit judiciaire privé, Paris
1967, (L. G. D. J.), n° 95, p. 32-33.

G. S. BOWER and A. K. TURNER, The Law Relating to

Estoppel by Representation, 2nd. ed. 1966, (Butterworth)
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: Kay, J. 5 st gt
Now if that consent order had proceeded on a compromise
of the cause of action, it would have been an absolute
bar to a new action, but here the order was made on g
summons to dismiss for want of prosecution

» an order
on which would not be a bar; and therefore, unless it ig

shown that the consent proceeded upon the compromise
of the cause of action, I cannot see how it is possible to
say this would be a bar. Can it be said that when you
attend on a summons to dismiss for want of Prosecution,
and submit to an order by consent, that

order is a bar to
another action ? That seems to me against all the rules
of the court. There is a great deal more in this than
mere technicality, because the princi

ple of the court is
that, unless the merits of the cage have been dealt with,
the dismissal of one action is not a

bar to another action
of the same kind. That is a very ancient rule of the court

of chancery, which I should be Sorry to see disturbed...
how can it be justly said that this order, taken on sym-
mons to dismiss for want of prosecution, and taken
by consent, ipso facto prevented another action being
brought? It seems to me that where an order obtained
on such a summons is expressed to be made by consent
the court may look behind the order, and see upon what
terms that consent was given, and whether there be any
ground for saying that it was intended to compromisge
the action altogether. On the other hand,

if it is plain
that there was no such agreement no agreement what-
ever to put an end to the cause of action by compromise,

then the mere fact that the order was worded by consent’

does not in my opinion, in the least degree prevent the
bringing of this second action.» '
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