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! Jessica Needham, “Protection or Prosecution for Omar Al Bashir? The Changing State of Immunity in
International Criminal Law™ (2011) 17 Auckland U. L. Rev 220; Robert Cryer and others (eds), An
Introduction to International Criminal Law and Procedure (Cambridge University Press, Cambridge,

2008) p424.

* Kerry Creque O'Neill, “A New Customary Law of Head of State Immunity? Hirohito and Pinochet”
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Abstract

Itis recognised that the Head of State is at the top of power in a State, while there is no single international convention that
defines the immunities enjoyed by the Head of State, similar to the 1961 Vienna Convention on Diplomatic Relations, which explicitly
enumerates the immunities and privileges enjoyed by ambassadors and diplomats of States. However, it is recognised in international
jurisprudence and judicial practice that the immunities and privileges of the Head of State are governed by the customary international law. As
one of a well-established customary international rule is that the Head of State enjoys immunity similar to that enjoyed by ambassadors of States,
and then he/she enjoys immunity from prosecution before a foreign court when committing ordinary criminal offenses.

On the other hand, there is a customary international rule that has been crystallised after the Second World War, specifically after
the Nuremberg and Tokyo trials, by which the perpetrators of international crimes can be punished before international courts, regardless of their
official character, even if the perpetrator of that crime is a Head of State. This rule has been confirmed through Article 27 of the Statute of the
International Criminal Court.

This research deals with an issue of whether the Head of State enjoys immunity before the national criminal jurisdiction of a foreign
State when committing international crimes, as some believe that this hypothesis is not clear. In particular, international practices and judicial
precedents in this aspect are not stable, in the absence of an international conventional rule regulating this issue.

The researcher in this article believes that the Head of State should not enjoy any kind of immunity (whether personal or
functional) before a foreign criminal court when committing international crimes, due to the jus cogens nature that distinguishes the state’s
commitment to preventing and punishing international crimes, as well as the erosion of the customary international rule, prohibiting the

prosecuting the Head of State before the foreign criminal court when committing international crimes.

Keywords: Head of State, Immunity, International Crimes
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! Joseph Anthony P Lopez, 'Is the Head of State Above International Law: The Applicability of Head of
State Immunity to the Commission of International Core Crimes' (2007) 51 Ateneo LJ 1079, p1080.

? Hazel Fox Qc, the Law of State Immunity (Oxford University Press, Oxford, 2002) p427.

> IMT Labuschagne, “Immunity of the Head of State for Human Rights Violations in International

Criminal Law” (2001) 26 S. Afr. Y.B. Int'1 L. p182.

* Louise Arimatsu, Universal Jurisdiction for International Crimes: Africa’s Hope for Justice, Chatham

House Briefing Paper (2011) IL BP2010/01.
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? Ibid, paras 49 — 50.
3 Ibid, para 61.
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! Ibid, para 78.

? Salvatore Zappala, “Do Heads of State in office enjoy immunity from jurisdiction for international

crimes?” (2001) 12 European Journal of International Law, p601.
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Richard Falk, the Case of Ariel Sharon and the Fate of Universal Jurisdiction (Princeton Institute for
International and Regional Studies of Princeton University, 2004) p65.
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See Belgium v. Senegal (n22) paras 35-36.

> Ibid, para 20.
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' RGDIP 474, ILDC 774 (FR 2001)

? André Nollkaemper &August Reinisch, Gaddafi case, General Prosecutor at the Court of Appeal of
Paris, Appeal judgment, Appeal No 00-87215, Decision No 64, (2001) 125 ILR 490, (2001) RGDIP
474, ILDC 774 (FR 2001), 13th March 2001, France; Court of Cassation [Cass]; Criminal Division

(Oxford Public International Law) p 3.
* Lopez (n3) p 1107.

* Exparte Pinochet (n16) para 198.

> Benneh (n25) p153.
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! Needham (n1) p230.

> M. Cherif Bassiouni, International Crimes: Jus Cogens and Obigatio Erga Omrnes, 25 Law &

CONTEMP. PROB. p63, p68 (1996); Ian Brownie, Principles of Public International Law, p515.
? Prosecutor v. Kupreskic, [ICTY Appeals Chamber Case No. IT-9 5-i6-A, 23 Oct 2001].
* Prosecutor v Furundzija (1999) 391LM paral 53.
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"' Tbid, p165.

> JMT Labuschagne (n5) p183.

* Democratic Republic of the Congo v. Belgium (n7) para 6.
* Exparte Pinochet (n16) para 99.
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" O'Neill (n2) pp294-95.
? Ivan (n20) p211.

3 Ibid, 212; P. Gaeta, "Official Capacity and Immunities" in A. Casese, P. Gaeta, J.W.R.D Jones (eds),
The Rome Statute of the International Criminal Court - a commentary (Oxford University Press, 2002)
p 874; United Nations General Assembly, Immunity of State officials from foreign criminal jurisdiction:

Memorandum by the Secretariat (n15) para 402.
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" Ibid, p 245.
2 Tachiona v. Mugabe, 169 F. Supp. 2d 259 (S.D.N.Y. 200) (No. 00-6666).
3 Al-Adsani v. The United Kingdom, Case No- 35763/97 1200l E.C. 1IK 752.
4 Hijazi e. al. v. Sharon, Belgian Court of Cassation. Case No. P.02.39.F/1, Feb. 12, 2003.
> Plaintiffs A, 13, C, 1), E, F v. Zemin, No. Civ. 02-75030. 2003 WL 221 8924 (N.D. 11., Sep. 12,
2003).
j In re Estate of Ferdinand Marcos, as F.3d 1469 (1994).
Ibid.

Email: Law(@benghazi.edu.ly - phone: 00218 (061) 222 9092 WWW.law.benghazi.edu.ly

203



—2 Al A sliad Bl Aliany gy aay ol lgfiaa s Asal) o lasy) il A 5Y) Aasadl)
1. cudaill Jladly Adleiall dpaal) (g gleall s
Ay sdda ddddaydilas o Jal Aol G ) dillae Dlas e o) Jsill (Sad) (e
Ll Alaladll 2018 (e (0o 98 i e d0 ol 30 s 0055 W iy (i) oLl Ll A
ezl ol ATl sty daSlaa Wile dliasd) elli (K35 Gl cang D8 2640 gal) 53l ol il fagd]
Aol A claall ags Gsing anil A jlia Sl JS5 3 A 50 o8 n 4S5 2ie iaY) Jlad)
oyl
QLS aie Agal) Gy AaSlay i) Slal) Lol galaialy Jsill of i Al dea o
Alall Slall Jsall pliadl) alal & gall s ) ilian aie o 40 jia 4y )5 pia Aails 2ay Al g3 o)
sy Blaliag dpial) aSlaall (g3l il Gabaia¥l 5 g i (e Bl Y jalaiali .cdgad)
a8 Ol S o asd Toie ne Aaii ) agh 28 Gl (e Ly Algn o ja QIS e Al
g L) Alaay alaidV) Leaiad Age o Aadly A g0 Adlia Ao oLl Joal) (e de gana
Ly aldas b il Ll Joall of LS 3. g0 8 Sy (abaia¥) 1aa @l ¥ Jpall &b of cpa
aie A dgall a5y oo Alanll g n A 27 salal) @lld Ly alSal (e did o)y Lo 2y dullas
sl oo sy el 13 e Aalall salal 8 Lgle (ya seaial) 30 5al) 231 el aaf 4l )
Gaaas )l pgiien o LIl Gk LS e Al s Akl Ll 58 (pana ol sadl o3a 25 CilLY)
alaia¥) Ta el Yl ae) ¢al pall @lli 5 ye diaSley Lgnabiaia) Jonii Jsal) @lli il Lo 1Y)
4.0 R Jsall g AaSadd) o pabaial) alay o3 el

' Al-Adsani v. the United Kingdom (n51) at para 61.
? See Lopez (n3).
3 Cryer (nl) p443.

Ismayil Mahmudov, 'Immunity as a Main Obstacle on the Way of National Prosecution of

International Crimes' (2019) 5 Baku St UL Rev 83, p94.
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