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Abstract

Administrative lawsuits related to employees have
practical and practical value, as they are considered an
effective judicial means to protect the basic rights of
employees in the face of unlawful management decisions, and
that affect the interests of employees. With rights that are
protected and stipulated by the law, which is represented
through obtaining compensation, and the judge has full and
broad powers in estimating the amount of compensation
according to the damage cause.

The Supreme Administrative Court in Iraq had an issue
in the field of compensation for the employee who was
dismissed from his job by dismissal or exclusion by an illegal
administrative decision, where he is granted compensation
equal to the amount of his salary in full, but this was reversed
in the decision subject of the suspension, where the
Administrative Court issued its decision that the amount of
compensation is equal to the salary after deduction of

allowances from him, and it seems that the new trend is due to
20
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a change of court opinion. The concept of the public interest

through the political, economic and social  transformations
that Irag has Undergone.

Key words: Compensation - salary - illegal decisions -

public office.
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Abstract
We studied the appeal raised in the French Civil

Procedure Code, its nature - its applications, the grounds on
which the French legislator authorized the use of this method,
the relationship between it and the original appeal, and the
conditions for its acceptance, and our goal is to reveal what it
iIs as a technical model established by some procedural
legislation - which takes it -, However, a group of people find
themselves facing two dangers, the risk of an original appeal
affecting their rights when the judgment under appeal is
amended, and the risk of missing the deadline, and they cannot
use any other means to defend these rights except to resort to
this technical tool.

And we discussed the ambiguous nature of the raised
appeal, as the jurisprudence and the judiciary did not have a
single opinion about that nature, although it was mixed to
some extent with other similar procedural systems such as the
intervention system. However, this similarity is merely an

apparent similarity, and it is indispensable for the necessity to
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contradict each other, even though drawing the boundary

between them remains difficult, and to demonstrate further that
the Libyan procedural legislator is satisfied with only one type
of interchangeable appeals, which is the opposite appeal, and
codify its rules In Article 323 pleadings; However, it can be
said that most of the appeal - related to the order of appeal - is
applicable in similar circumstances before a Libyan judge
There is nothing to prevent the introduction of foreign
procedural experiments, but rather the development of the
theory of appeal, if its aim is to facilitate the litigants in
litigation in general, and so that no matter related to this
dispute is not returned again before the court of first instance.
KEY WORDS: [I’appel provoqué -Loi de procedure

libyenne - droit procedural - Code de procédure civile
francais - La nature de I'appel soulevé.
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Tout appel provoqué par I'appel principal sera recevable en

tout état de cause. Toutefois, il ne pourra en aucun cas retarder la
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L'appel incident peut également émaner. de toute personne,

méme non intimée, ayant été partie en premiére instance
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Sous réserve des articles 905-2 ,909 et 910, I'appel incident

ou l'appel provoqué peut étre formé, en tout état de cause, alors

méme que celui qui l'interjetterait serait forclos pour agir a titre

principal. Dans ce dernier cas, il ne sera toutefois pas recu si

I'appel principal n'est pas lui-méme recevable ou s'il est caduc.
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Sous réserve des articles 905-2 ,909 et 910, I'appel incident

ou l'appel provoqué peut étre formé, en tout état de cause, alors

méme que celui qui l'interjetterait serait forclos pour agir a titre
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The extent of the constitutionality of proving the crimes of
theft and banditry by the perpetrator’s confession before the
investigation authority or by any scientific means of proof

Commentary on the principle issued by the Libyan Supreme
Court in its assembled circuits in the Constitutional Appeal
Case No. 3/56, issued on 3/24/2014.
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Abstract

The evidentiary system has developed in the crimes of

robbery and banditry that are punishable in the Libyan
legislation. This development has been noticed since the
beginning of the application of the provisions of Islamic law in
Libya in the early seventies of the last century to the present
time. The matter was settled in the last amendment to the Law
of Robbery and Banditry No. 13 of 1996, provided that this
crime is proven by the perpetrator's confession at the
investigation or trial stage, or by the testimony of two men.
The Supreme Court in its assembled circuits ruled that proof is
unconstitutional by the perpetrator’s confession during the
primary investigation stage or any scientific means of
evidence; as it violates the provisions of Islamic law.

The study concluded by commenting on this ruling, that
the Supreme Court was right in this principle. It recommended
that the text of Article 9 of the aforementioned Theft and
Banditry Law should be amended so that it is as follows:

“proving the crime of robbery and banditry, that is punishable,
141
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is based on the perpetrator’s confession or the testimony of
two witnesses, before the judge who has jurisdiction to
adjudicate the case.”

Key words: Theft, Banditry, Unconstitutionality, Proof,
Confession.
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Abstract

This research deals with a comparative study to
determine the party who has the burden of proof in individual
labor disputes, for this it was necessary to clarify the concept
of individual dispute in order not to mix with collective work
disputes, also we have clarified the definition of proof and its
place and who bears its burden, Then we reviewed the three
most important issues of dispute between the worker and the
employer, which are proving the contract of employment and
the rights arising from it, proof of payment of wages, and
proof of the legitimate justification for termination of the
contract for an indefinite period.
Key words: individual labor disputes, burden of proof, proof

of the employment contract
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75 _ Article L3243-2 Modifié par LOI n°2016-1088 du 8 aott 2016 — art. 54

Lors du paiement du salaire, I'employeur remet aux personnes mentionnées a

l'article L. 3243—-1 une piéce justificative dite bulletin de paie. Il ne peut exiger aucune
formalité de signature ou d'émargement autre que celle établissant que la somme
recue correspond bien au montant net figurant sur ce bulletin.

Sauf opposition du salarié, I'employeur peut procéder a la remise du bulletin de
paie sous forme électronique, dans des conditions de nature a garantir l'intégrité, la
disponibilité pendant une durée fixée par décret et la confidentialité des données ainsi
que leur accessibilité dans le cadre du service associé au compte mentionné au 2° du
Il de l'article L. 5151-6. Un décret en Conseil d'Etat pris aprés avis de la Commission
nationale de l'informatique et des libertés détermine les modalités de cette accessibilité
afin de préserver la confidentialité des données.

Les mentions devant figurer sur le bulletin ou y étre annexées sont déterminées par

décret en Conseil d'Etat.
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84 —1) Est abusif et constitue un acte socialement et économiquement anormal, le
licenciement qui est contraire a la loi ou qui n’est pas fondé sur des motifs réels et
sérieux liés a I’aptitude ou a la conduite du salarié ou fondé sur les nécessités du

fonctionnement de I’entreprise, de I’établissement ou du service.
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-85 LYON-CAEN (G) et PELISSIER (J) Droit du travail .16 edition Dalloz .Paris
1992 No. 296 P. 268.

-8 Stéphane Carré, La Cour de Cassation face a I'épineux controle de la légitimité
du licenciement économique, Droit Ouvrier. — Mars 1995. P.122

87 _ La cause est reele si elle présente un caractére d’objectivité ce qui exclut
les prjugés et les convenances personnelles” Manoélla RASSELET , LES
RUPTURES DU CONTRAT DE TRAVAIL Mise en perspective, Thése de Doctorat,
UNIVERSITE DE NANTES FACULTE DE DROIT ET DES SCIENCES POLITIQUES
ECOLE DOCTORALE DROIT ET SCIENCES SOCIALES, p. 393 N. 344 LUPI (G) le
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controle par la chambre sociale de la cour de cassation .. Dr. sos No 3—- 1986
P. 202

- LYON-CAEN (G) et PE202

- LYON-CAEN (G) et P LISSIER (J) op. cit. No. 298, P. 269

8_ LYON-CAEN et PELISSIER, op. cit. P.269, No. 298

N _¢ ...un licenciement pour une cause inhérente a la personne du salarié doit étre
fondé sur des éléments objectifs...4 Soc. 29 novembre 1990, Bull. civ. V, n° 597 ;
Grands arréts, n° 97, D. 1991. 190, notes J. PELISSIER

¢ la perte de confiance de I’employeur ne peut jamais constituer en tant que telle
une cause de licenciement, méme quand elle repose sur des éléments objectifs ; [...]

seuls ces éléments objectifs peuvent, le cas échéant, constituer une cause de
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licenciement, mais non la perte de confiance qui a pu en résulter pour I’employeur”
Cass. Soc., 29 mai 2001, Bull. civ. V, n® 183

%2- M.A. FAUCHET, Droit disciplinaire et droit du licenciement, thése de doctorat,
Droit privé, Paris 1, 2002, p.127.cit. par. N’Deye N’Doye : Le licenciement pour motif
personnel en France et au Sénégal : [étude de droit comparé]. Droit. Université de
Strasbourg, 2012. Francais. P.93

- Manoglla RASSELET, op. cit. p.404-405

#42019/12/15 auday bl 46Lad 88 Zid 11813 adall c(gpuan Jae (i

https://www.cc.gov.eg/civil_judgments
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95_ Stéphane Carré,op. cit. p. 122. Manoélla RASSELET, op. cit .p. 420
%_ _"Un cause sérieux est une cause revetant une certaine gravité qui rend
impossible sans dommages pour I’entreprise la continuation du travail et qui
rend nécessaire le licenciement “ cité par LYON-CAEN (G) et PELISSIER
(J) op. cit. No. 302. P.272.

- LIMOGES 21 Mars 1975 D: 1975, 411 Note COUTURIER (G)
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%- SAVATIER (J) Le contrdle par la chambre social..... Dr.sos .1986 P. 206-
207
#- SAVATIER (J) op. cit. P. 207.
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107_ Article L1235-1 Modifié par Ordonnance n°2017-1387 du 22 septembre 2017 —

art. 2

A défaut d'accord, le juge, a qui il appartient d'apprécier la régularité de la
procédure suivie et le caractére réel et sérieux des motifs invoqués par I'employeur,
forme sa conviction au vu des éléments fournis par les parties aprés avoir ordonné, au
besoin, toutes les mesures d'instruction qu'il estime utiles.

Il justifie dans le jugement qu'il prononce le montant des indemnités qu'il octroie.

Si un doute subsiste, il profite au salarié
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Abstract

The research is entitled "The Rights of Illegal Migrant
Workers" A Study in Light of the Provisions of the
International Convention on the Rights of Migrant Workers
and Members of Their Families of 1990. It is illegal, and the
research will focus on specific points, including:

1- The legal status of migrant workers who are in an illegal
situation in accordance with the provisions of the relevant
agreement.

2- Indication of the responsibility of the countries (source,
transit, work) in case these rights are violated.

3- Study the Libyan case according to the decisions issued by
the committee.

4- The extent of the Libyan state's commitment to the relevant
provisions of the agreement.

These and other paragraphs will be dealt with according to a
bilateral plan, in two sections, the first topic: under the title of
the legal system for protecting the rights of illegal migrant

workers, and the second topic: we deal with guarantees for the
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protection of the rights of illegal migrant workers, and we

conclude this with the most important findings and

recommendations.
Key words: workers, immigrants, illegal immigrants,

guarantees, protection, committee.
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