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Abstract

Law of procedures, as the public law of judicial procedures, organizes suit track to achieve its final purpose, a
sentence settling the dispute on the disputed right and stating the legal provision, as it is natural for this law to include
procedures required to be taken before court in addition to determine the fixed dates to be observed when taking such
procedures, so that in case of non respecting the same, many procedural penalties applied to a certain procedure of suit
procedure shall apply such as this procedure extinction, dispute can be a whole part such as considering the suit as it has
not been instituted or sentencing non suit or other procedural penalties whose basis is not to discuss the suit right, yet its
indirect effects may extend to and overthrow this right.

This penal legislative organization seems fair and just in normal circumstances, as the suitor had the choice and
negligence is related to his acts which resulted in penalizing him, but in general exceptional circumstances when affairs is
out of control such as cases of wars, epidemics, earthquakes and ﬂooding and as many normal life activities may be
suspended without time suspension, intervention with all dates is a fait accompli, not only for procedural dates related to
suits heard before court, but only for procedural dates related to suits unheard yet, such as dates of appealing sentences
which questions the fairness of such penalties and legitimacy of application under these circumstances.

Accordingly, in this research we try to know the effect of exceptional circumstances on procedural dates, and dealing with

this effect results on legal problems, , to protect such dates unmet in an exceptional circumstances beyond control.

Key words : Procedural dates — exceptional circumstances — force majeure — Date suspension — Date extension
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Research Summary

This research provides an overview of the distinction between general principles (positive law) and legal rules, as well as defining the
features of (legal standard ) and distinguishing it from the legal principle, because of the technical importance of this distinction, . And
philosophical, it was necessary to return to the research in the philosophy of law - the origin and purpose of the law - to subdue these ideas and try
to answer them by extrapolating the common elements between legal systems over different eras .

We have dealt with this subject in two sections, each of which includes two demands. The first topic we dealt with: the historical rooting
and the conceptual framework of the idea of legal principles, and we divided it into two demands, the first requirement, in which we dealt with the
historical development of the general principles of law, and in the second requirement we talked about what is meant by the legal principle
As for the second topic, in it we presented a distinction between controls, principles and legal rules, considering that the controls are directives or
normative frameworks that the judge uses, and he faces the circumstances of reality - To harmonize the legal rule with The case beforeit
Where we touched in the first requirement to distinguish between the legal standard and the legal principle, as for the second requirement, we
devoted it to the distinction between the legal principle and the legal rule

It is based on the participation of the rule and the principle in the general character, with the discrepancy in understanding the meaning

of this attribute, which is what we have discussed in this study.

g dll ARy ol ) sie
le principe juridique and legal standard and the legal rule
daabidal)l il
(bl A gae g 2o g8l dpa gae ¢ oAl Aduls ¢ A gl Bacldll ¢ 5 gildl Jalall ¢ oAl Adlall (oalual)

La généralité des régles et la généralité des principes — legal rule = and legal standard — le principe juridique
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! Jessica Needham, “Protection or Prosecution for Omar Al Bashir? The Changing State of Immunity in
International Criminal Law” (2011) 17 Auckland U. L. Rev 220; Robert Cryer and others (eds), An
Introduction to International Criminal Law and Procedure (Cambridge University Press, Cambridge,
2008) p424.

? Kerry Creque O'Neill, “A New Customary Law of Head of State Immunity? Hirohito and Pinochet”
(2002) 38 Stan J Int'l L p291.
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Abstract

It is recognised that the Head of State is at the top of power in a State, while there is no single international convention that
defines the immunities enjoyed by the Head of State, similar to the 1961 Vienna Convention on Diplomatic Relations, which explicitly
enumerates the immunities and privileges enjoyed by ambassadors and diplomats of States. However, it is recognised in international
jurisprudence and judicial practice that the immunities and privileges of the Head of State are governed by the customary international law. As
one of a well-established customary international rule is that the Head of State enjoys immunity similar to that enjoyed by ambassadors of States,
and then he/she enjoys immunity from prosecution before a foreign court when committing ordinary criminal offenses.

On the other hand, there is a customary international rule that has been crystallised after the Second World War, specifically after
the Nuremberg and Tokyo trials, by which the perpetrators of international crimes can be punished before international courts, regardless of their
official character, even if the perpetrator of that crime is a Head of State. This rule has been confirmed through Article 27 of the Statute of the
International Criminal Court.

This research deals with an issue of whether the Head of State enjoys immunity before the national criminal jurisdiction of a foreign
State when committing international crimes, as some believe that this hypothesis is not clear. In particular, international practices and judicial
precedents in this aspect are not stable, in the absence of an international conventional rule regulating this issue.

The researcher in this article believes that the Head of State should not enjoy any kind of immunity (whether personal or
functional) before a foreign criminal court when committing international crimes, due to the jus cogens nature that distinguishes the state’s
commitment to preventing and punishing international crimes, as well as the erosion of the customary international rule, prohibiting the

prosecuting the Head of State before the foreign criminal court when committing international crimes.

Keywords: Head of State, Immunity, International Crimes
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! Joseph Anthony P Lopez, 'Is the Head of State Above International Law: The Applicability of Head of
State Immunity to the Commission of International Core Crimes' (2007) 51 Ateneo LJ 1079, p1080.

2 Hazel Fox Qc, the Law of State Immunity (Oxford University Press, Oxford, 2002) p427.

¥ JMT Labuschagne, “Immunity of the Head of State for Human Rights Violations in International
Criminal Law” (2001) 26 S. Afr. Y.B. Int'l L. p182.

* Louise Arimatsu, Universal Jurisdiction for International Crimes: Africa’s Hope for Justice, Chatham
House Briefing Paper (2011) IL BP2010/01.
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! Ibid, para 21.

2 Ibid, para 22.

® Emmanuel Yaw Benneh, “Sovereign Immunity and International Crimes” (2002-2004) 22 U. Ghana
L.J. p140.
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® |bid, para 122 (6).
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289 U= <2017
2 Brian Man-ho Chok, ‘The Struggle between the Doctrines of Universal Jurisdiction and Head of State
Immunity' (2014) 20 UC Davis J Int'l L & Pol'y pp 233, 260.
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! Belgium v. Senegal (n22) para 20.
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See Belgium v. Senegal (n22) paras 35-36.

® |bid, para 20.
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! RGDIP 474, ILDC 774 (FR 2001)

2 André Nollkaemper &August Reinisch, Gaddafi case, General Prosecutor at the Court of Appeal of
Paris, Appeal judgment, Appeal No 00-87215, Decision No 64, (2001) 125 ILR 490, (2001) RGDIP
474, ILDC 774 (FR 2001), 13th March 2001, France; Court of Cassation [Cass]; Criminal Division
(Oxford Public International Law) p 3.

® Lopez (n3) p 1107.

* Exparte Pinochet (n16) para 198.

® Benneh (n25) p153.
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! Needham (n1) p230.

2 M. Cherif Bassiouni, International Crimes: Jus Cogens and Obigatio Erga Omrnes, 25 Law &
CONTEMP. PROB. p63, p68 (1996); lan Brownie, Principles of Public International Law, p515.

® Prosecutor v. Kupreskic, [ICTY Appeals Chamber Case No. IT-9 5-i6-A, 23 Oct 2001].

* Prosecutor v Furundzija (1999) 391LM paral53.
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! Ibid, p165.

2 JMT Labuschagne (n5) p183.

® Democratic Republic of the Congo v. Belgium (n7) para 6.
* Exparte Pinochet (n16) para 99.
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L O'Neill (n2) pp294-95.

2 Ivan (n20) p211.

® Ibid, 212; P. Gaeta, "Official Capacity and Immunities” in A. Casese, P. Gaeta, J.W.R.D Jones (eds),
The Rome Statute of the International Criminal Court - a commentary (Oxford University Press, 2002)
p 874; United Nations General Assembly, Immunity of State officials from foreign criminal jurisdiction:
Memorandum by the Secretariat (n15) para 402.
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! Ibid, p 245.
2 Tachiona v. Mugabe, 169 F. Supp. 2d 259 (S.D.N.Y. 200) (No. 00-6666).
% Al-Adsani v. The United Kingdom, Case No- 35763/97 1200l E.C. lIK 752.
* Hijazi e. al. v. Sharon, Belgian Court of Cassation. Case No. P.02.39.F/1, Feb. 12, 2003.
> Plaintiffs A, 13, C, 1), E, F v. Zemin, No. Civ. 02-75030. 2003 WL 221 8924 (N.D. 11., Sep. 12,
2003).
j In re Estate of Ferdinand Marcos, as F.3d 1469 (1994).
Ibid.
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% Cryer (n1) p443.

* Ismayil Mahmudov, 'Immunity as a Main Obstacle on the Way of National Prosecution of
International Crimes' (2019) 5 Baku St UL Rev 83, p94.
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